COMPTROLLER GENERAL OF THE UNITED STATES
WASHIHGTOHN, D.C. 20348

» .“

7
52" '
]}-177139 . ' L{' ’ Datembery !h 1973

Law Offices e
Daniel M, Rosao

Bulta 1230, 5530 Uisconsin Avenua
Chevy -Chase, larylend 20015

Attontion: Glada ¥, Yleka, Epq,
Gentlcmen:

: « Wo refer to your lotter of Octobanxr 23, 1973, and prior corrc°pondcncc,
proteating on behalf of Target Corxporation (Targot) against the award
. of a contract to General Bleectric Company (G2) under request for pro-
posals (RFP) No, HO0126-73-R~3H0L)0, imsued by the United States Havy
Elcctronica Supply Office’ (£S0), Groat Lakes, Xllinois, T

’ "~ Tha cited RTP wasn 4ssued on August 2, 1972, by tha Wevy ESO,
- . soliciting proposals for a primary quentity of four unite and three
diffcrent altornate quantitica vavwplng from 6 unitc to 15 wmits of GE
Ko, 77D600375G2 circult card onocwhiies, Hinco the circults card agscenbly
wag @ replaceaent part regulred for uca in tha A1/500-14 oquipment (a soner
mine detector and claspifiir), and incswuch es adequate ppecifications or
eny other ndequatcly detniled descriptiopn of the usseudbly to ossure con-
patibility with the cquipment was not avellable to tae Government, only
. GL, the one supplier previously furniching tho identical item was solicited,
. To adviru cll prospective offerovs proparly, aid in o timely ranner, of
r * the insufficlency of availulle CGoverunent techuaical data and that no
. techuieal proposuolo were Leing nolicited, the folloulng clnuse vag set
: forth in the esolicitation: : '

"LIVITED SOLYCLTATION

"Because of tho stringent technieal requirements of this '
procurcmant hut insufficiency of CGovernucnt technical data
pertinent theweto, prejosals aro being solicited only Lrom
(*sco below) ao suppliors praviouvaly supplying the fdentical
. Lten to tho Ravy Lloctronies Supply Office or previously
- approved by competoat Governaent ftochnical cuthority for
gupplying the 1dmtfcal iten, Yhe foregoing also serves tho
puzpose of vellectine, subeontyaating opportunities vhich may
or n:zy nat be avaflaele, oad pynopain of tils proaurcacat du
the Coranvece Luzinens Deily 4o solely fow Lhis purpess.
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"GENEMAL ELECTRIC a -
HEAVY MILITARY ELECTRONIC SYSTEMS PRODUCTS NRPT.Y

Howaver, aixz other cuppllern requested and received coplen of the
solieitation. Only two proposals ware received, thosa of Target and €3, -
Targot oubnitted a set of drawings in connection with ite proposal which.
puzported to deseribe the circuilt card ussembly 1t intended to supply 4n
reaponse to the solicitation, Jiut NSO apsorta that it was wot in a posi-
tion to claternine viother or not guch drawingo ware complete ox whether
thay deseribed an item ideatical to the roquired GE We, 77060037562, It -
{8 stated that the rouson a deternination could not be nmado a8 to the
adequacy of such drawings was that Covernment data relating to the
GE Ho, 77D300375G2 civcuit card assenbly was not asufficlent to provide
8 basds for a weaningful. comparison with the deate audbmitted by Tarpet,
Tnarofore, award of contract No, HODL2G-73~C~0459 was mads to GY on
deptember 20, 1972, Such award citied the authority of 10 U,5,C,

2304(a) (10), stating that tha contract was fox property for which it waa
impractical to obtain coapetition, aund covered the primary quantity of
four unitsg, | '

"Your bagie contentions, afier several cxchanpas of corroapendence
vith the licvy, appear to he that Yarget's propossl price vas lower than
that of GL, and that chs Haval fesuing inntellat:.on was in .posegessisn
of tochnical data or other information in one {oarm or another from which
it could huve been ascentzined that the produst Terpit intended to
furnish was equal to, ond interchaupgeable writh, that product opocifiad
in the RYP,

With reapeet to the lack of cvaluation of the propoaal cubmitted
by Target, LSO gtated tha followlng in its lettar of Septewber 18, 1272:

"Ag stated on pages [sle) 21 of the Request for Proposal it
was necesaary to limi% goldeitation because of insufficilency
of Govaimment technical data, Unfortunately, the techuicul
data gubmitted by your £irm cannot be evaluatad by this

. office., ilowever, all of that data will bha forwarded to the
‘copndnant technical cccivity with a requeast that either your
data be avaluated to deterndne if you can be considered a
puppliar for future procuvcumcnts of the itom or a technieal
data package for ccmpacitive procurcuent be provided for our .
usa on futura procureuents," .

Marcover, thls limitaticn of sollcitations vaw ovipinaliy supported by
¢ sole~govrca procurczent cextificntion for thay fiens Lnvolyved,
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In our opinien, tha record eatabliabea tha fact thsat thc unsolici
propossl gubnittad by Tarpet fowr furnishing alternate material would i
boen evaluated but for the fact that dua either to ths linited informa
tion that was avallable to the ESO technical personnel or to the conpl
lack of cextain data, that Goverpment office was unable to make a ti~
judgment that the alternate material quoted upon by Target was.equal ¢
aud interchangecable with, the waterial apecified in the subject RID,
thin connention, our 0ffice consistently haa ?cld that the doterainnfri
ne to whathor a particular nroduct offared byia bidder complies vitn
apecification :equirenents~-in this instance whethoer tha items upon -
Target nubpitted quotations werae cqual to, or 'interchengeable with, v
gpeciflad GZ products required--is primurily a function of the depart::
or sguncy charged with the adoindatration of the contract, Such a
deternnination nust, of necessity, be based upon the availabllity of co;
factual-infornation to the department ox agency concerned prior to oivn
and, in the absence of o showing of had faith or the lack of a rensona
fuctual bagis for the determination, our Offlece will not object to the
conclusion veached, BSae D-LH5457, February 10, 19065,

It appenrs fyom the wecord that the LSO pouition as regerds thie
particular procurement was that a nastor drawing or an accurate
reproduetion of the master dreving, showing the exact priutod wiving
pattern of the clrcuit cend :asembly, vould ba nceenpary to detepnlnae ¢
intorchangeahility of any itom other than the GE product, Vithout suni
& drawing, At could not be guarenteed that the Lteun offered would b,

nade to tho exact image of the original itenm and, therefore, there voe
assuronce that the Tarpet product would function ag an interchangeahla
part in the A/80Q-14 deteeting set. %The 4nitial contract to Gi¥ Gid oo
require the delivory of e vaster dyvawing, and the blovm-up reproduatint
of the nierofilm copy wh'leh LSO did have wep not adenquate for use =s o
"bapls of comparison vith the specifications subndtted viith your proposs

It is youx contention that such dravings ware not ncceasary, s

evidenced by the faet that %, rpget has manufactured modules for the A/
detecting sot previounly'nnd vas nct pupplied "mastar dravings or an
accurate reproduction.” You utata that Tarpat hiao made its oim “waeter:
fron druvinau furnished and that tha Covarnnent has approved the "tahn
date package' under the aemz counditions and clyrcumstunces ao thone tharn
vere furnishad for the bAd on the chove reforenced protests, The con-
‘tracting officer's response to this contention 1s that items delivaor. !
. under the previous awards, where naster dravings wera not nacesaary, 1o
defoctiva, Your reaponta ¢ his, g that the deficiencies voare not +a;
to the luck of manter deeolipa, but that they were a reoult of erzovs e
the wanufaecturing proeciua,
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Our Offtce does not have the capehility to ‘ascertain whether the
failure of thae prior equipment to function properly was due to the lack
of master drawings as thec agency contends, or if guch wan due to faulty
manufacture as you contend, Therofora, under these circumaotances; we

are unableo to say that tue agency's requirement for waster drasings was
fmproper under the circumntances as they previcualy existad,

llowvever, we are avare of .tho fact that there,will again ba
procurcuents fox this item in the foresceable future, In this regard,
thae bivector, Nurchase bivision, Haval Supply Systerns Cozoand, has atated! .

L

: l -
" # % Again, in accondance with ASTR 3-102(c) and in order co
foster competitiva conditions for nubsequant procurements, the
Contracting Officer -has written the cognisant tachnlcal hawd-
ware couannd and requested a veproducible nmunter drawing of
tha printed circult bkosvds on en cupedited basis for future
procurcneits, A complete roviaw of the balance of the druwings
lan alooe beoen reqguentad to asgure that all othor misoing data i
obtedned if at all poasible,”

Additionally, ouy 0ffice hap baen sdviaad by ESQ that for future procuraments
thare vill e o change in the solicitatlon to coupengate for any lacic of

duata oy drawingo on the pert of prospcetive offerova,. The new solicita-

tion will include avuch roguironsntn aza the fabricavion of worlmble nancer
dravilngs or the supplying of ocuch by LS0 upon venuasty firat avticle

tegting; and forn, fi€, and funection conpatability tasts,. Ny Incorporating
such requirenant2 in futura procuremauta, cospotition should be atinulzted

to the fullsst anteat possible.

Sivcercly youra,

Panl G, Demblirng .

Pbr-the. Comptroller General
of the United Htatos
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